The legal issues of this research consist of the application of the consensualism principle in land procurement for development for the sake of public interest. The method of this research is normative legal research by applying statute approach, conceptual approach. The results of this research: there is deviation in the enforcement of the consensualism principle in Article 66 paragraph (4) of Act Number 2 of 2012 which determines that deliberation towards consensus is not only in a form of compensation, is contrary to Article 37 paragraph (1) and (2) of Act Number 2 of 2012-which stipulates that deliberation is conducted in determining the form and/or the amount of compensation. The provision on consignment or deposit of the compensation at the court is contrary to the consensualism principle because it is conducted without the basis of mutual agreement, and it is against the essence of deliberation which requires consensus.
second, the element of volunteerism; third, the element of attitude to hear, give, and accept opinions; fourth, the element of desire to reach agreement on the form and amount of compensation.
In order to understand the nature of deliberation to reach an agreement, it is necessary to put forward the deliberation teaching delivered by Mohammad
Koesnoe. According to Mohammad Koesnoe, 8 there are three principles of customary law work, namely: 1. harmonious principles; 2.asas appropriate; and
3. barrel principle. The first principle of harmony or harmony is: "the principle whose content is closely related to the views and attitudes of people in facing life together in an environment with each other to achieve an atmosphere of living together like that which is accepted as customary is a society that is safe, peaceful and prosperous". In this atmosphere of shared life, the interests of individuals cannot be separated from each other. Furthermore, Koesnoe said that in a shared life between people like that, there are many things that need to be considered and implemented, such as attitudes and steps towards mutual understanding and acceptance; forgive the mistakes and shortcomings of others; keep away from strife and disputes by following the attitude of giving and receiving. In short, carrying out a life together here means upholding peaceful relations with each other as human beings. 9 In everyday life the principle of harmony is poured into "teachings of mutual will" or "teachings composing joint decisions" and "teachings of working together" or "teachings acting in living together" In "teachings of mutual will" or "teachings form joint decisions" There are "teachings of consensus" and "consensus teachings", whereas in "the teaching of working together" or "the teachings of acting in life together" there are "teachings of mutual cooperation" and "teachings please help. "the principle of harmony leads" to also "the teaching of completion"
and "the teachings of the decision". 10 The second principle is the principle of right, which refers to the realm of morality and immediately to the mind which is aimed at evaluating an event, both as an actor and as a condition. Size should be sourced from morality (good-bad) and also common sense. The essence of the teachings is appropriate or propriety is to prevent people from falling into shame. Whereas the third principle, is the principle of barrel, which is mainly used in conjunction with giving answers to a concrete problem, which is done wisely so that the parties concerned and the community accept it with relief and satisfy their needs, legal feelings, and morality, so that people's lives can walk naturally again. 11
Regarding the teachings of deliberation, Koesnoe explained, the term musyawarah comes from Arabic. In indigenous peoples musyawarah contains an understanding as an act of a person with other people to form a unified joint opinion on a problem faced by the entire community. 12 Furthermore, Koesnoe stated that:
"as a consensus teaching affirms that in living in a society, all issues concerning the necessity of life and shared prosperity must be solved jointly by the members on the basis of their collective will". 13 According to Koesnoe, "in the teaching deliberation, unanimity is an important understanding, which contains a conviction that all the wishes of the citizens have their place in it. The will of every citizen is an inseparable part of the whole because the life of the people is the emission of life from the overall will". 14
Stages in Procurement of Land for Public Interest
The stages of organizing land acquisition for public interest are stipulated Land acquisition for the public interest is carried out through four stages, 15 namely; planning, preparation, implementation and delivery of results. In the planning stage, the land acquisition process begins with the agency's plan that requires land to make land acquisition planning based on the Regional Spatial as a reference. This standard is applied to activities for assessing compensation or compensation in the context of land acquisition for development in the public 18 According to the provisions of Article 1 point 16 and number 17 of Presidential Regulation 148/2015, what is meant by a minister is a minister who organizes government affairs in the agrarian / land sector, while the Ministry is a government institution that administers government affairs in the land sector. 19 According to the provisions of Article 1 point 18 and number 19 of Presidential Regulation 148/2015 which is meant by the Regional Office of the Provincial National Land Agency, hereinafter referred to as the BPN Regional Office, the vertical BPN agency in the Province is headed by the Head of Regional Office BPN under and directly responsible to the Minister. while the Land Office is a vertical BPN agency in the district / city led by the Head of the Land Office who is under and directly responsible to the Minister through the Head of the BPN Regional Office. Giving compensation is given to the party entitled to it based on the results of the assessment stipulated in the deliberations and/or decisions of the district court/ by the Agency State-Owned Enterprises/Regional-Owned Enterprises are carried out based on this law (Article 45 of Presidential Regulation No. 71/2012). For the last stage, namely the submission of the results of the Submission of the results of land acquisition to the agency that needs the land to be carried out after: a. granting compensation to the party who has the right and the release of rights has been carried out; and/or b. the award of compensation has been deposited in the district court. Furthermore, the panel of judges argued that the land acquisition committee in carrying out its duties had to be based on the principle of deliberation and consensus, and did not have the power to be forced on the landowners. According to the panel of judges "agreement and deliberation" must be true and reflect justice and material truth. The author has an opinion that is in line with Eman that deliberation is a series of activities that contain a process of mutual listening, taking and giving, and mutual acceptance of opinion (amicable solution), as well as a commitment to reach agreement on the form and magnitude of compensation and problems others relating to land acquisition activities on the basis of volunteerism, equality, equality between parties, namely those who have land, buildings, plants, and other objects related to land with those who need land. 29 26 Gunanegara, Rakyat Dan Negara Dalam Pengadaan Tanah Untuk Pembangunan (Tatanusa 2008 Regarding whether deliberations have been held or not, the panel of judges argues that deliberation to reach an agreement on the amount of compensation in land acquisition is not interpreted as a bargaining process between Land Procurement Officers facing each other with rights holders but must be interpreted as reaching an agreement if the majority of rights holders agree and the giving of closed envelopes received by right-holders is one form of deliberation to reach an agreement, most importantly whether the majority of rights holders can approve and accept the offer so that an agreement is reached on the amount of compensation they will receive respectively. to the principles used in Law No. 2/2012 in particular, the principles of humanity, justice, agreement, participation and welfare. 36 The use of a consignment institution known in Article 1404 Indonesia civil code is also deemed inaccurate because the consignment known in this article must begin with an agreement between the parties which underlies civil relations between the parties. If one party is unwilling to accept payment or agreed obligations, then consignment is carried out. Thus consignment can only be carried out if previously between the parties there is a legal relationship that is civil in nature and without the legal relationship, the consignment cannot be carried out. The Supreme Court has issued a decision in its decision No.2263.K/Pdt/1991 dated July 28, 1993 regarding the case of the land acquisition of the Kedung Ombo Dam which states that the legal process of consignment legal institutions is not a unilateral process, but rather answers to both parties dispute. Judges' decisions about consignment are subject to appeal and cassation legal efforts. According to Maria Sumardjono, land acquisition is an act of the government to obtain land and not civil relations between the parties. Therefore, according to him, it is wrong to apply the concept of indemnification in court to land acquisition, which is analogous to the concept of safekeeping associated with debt accounts in Article 1404 BW. 37 Forcing to use consignment as regulated in BW, besides contradicting the principle of consignment itself, it is also an arbitrary act and is a repressive and coercive action to holders of land rights. 38 38 Eman Ramelan (n 30).Loc.Cit. 39 Gunanegara (n 26).Loc.Cit.
